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The Osage Nation submits this brief to provide the Court with information about the
Osage Nation’s statutory rights with respect to the Osage mineral estate, in order to address
assertions by the parties in their recent briefing about remedies.’

INTEREST OF THE AMICUS CURIAE

The Osage Nation is a federally recognized sovereign Indian nation based in Pawhuska,
Oklahoma, on the Osage Reservation. The United States holds in trust certain properties of the
Osage Nation pursuant to the 1906 Osage Allotment Act? (“1906 Act”) as amended. These
properties include the mineral rights to the subsurface estate underlying the Osage Reservation,
with boundaries co-extensive with present-day Osage County, Oklahoma. In the Plaintiffs’
Memorandum in Support of Equitable Restitution and Disgorgement, and in their related reply
brief, they have incorrectly attacked two of the Osage Nation’s statutory rights with respect to the
Osage mineral estate: (1) the Osage Nation’s ownership of the mineral estate; and (2) the Osage
Nation’s ownership of the income from the mineral estate before the statutory, quarterly, pro rata
segregation and distribution of that tribal income to Osage “headrigﬁt” holders. In light of the
likelihood that these issues will come before the Court at the upcoming trial, see Pretrial Order
(May 2, 2008) (Doc. No. 3526), the Osage Nation has an interest in ensuring that the Court is
provided with applicable authorities on these points.

By treating the Osage mineral estate and mineral income as tribal assets, federal law

protects Osage minerals and funds from allotment and alienation, preserving the long-term

'"The former Osage Tribe of Indians of Oklahoma is now officially named the Osage
Nation. Constitution of the Osage Nation, Art. I (March 11, 2006) (attached hereto as Exh. A)
(“This tribe shall hereafter be referred to as The Osage Nation, formerly known as the Osage
Tribe of Indians of Oklahoma.”); see 73 Fed. Reg. 18553, 18555 (Apr. 4, 2008). Because the
statutes at issue use the appellation *“Osage Tribe,” both terms are used here interchangeably.

2 «An act for the division of the lands and funds of the Osage Indians in Oklahoma
Territory, and for other purposes,” Pub. L. No. 59-321, 34 Stat. 539 (1906).



viability of the trust and the interests of Osage headright holders into the future. And the Osage
Nation has a constitutional duty to defend these tribal assets on behalf of the Osage headright
holders entitled to future distributions of mineral income. The Osage Nation’s Constitution, Art.

XV, § 4, provides:

The Mineral Estate of the Osage Reservation is reserved to the
Osage Nation. The government of the Osage Nation shall have the
perpetual obligation to ensure the preservation of the Osage
Mineral Estate. The government shall further ensure that the rights
of members of the Osage Nation to income derived from that
Mineral Estate are protected.

In furtherance of that duty, the Osage Nation is currently suing the United States for breach of
trust in the Court of Federal Claims, No. 99-550 (into which has been consolidated No. 00-169),
for (among other things) failure to collect all mineral royalties due and failure to invest mineral
income prudently.3 The Plaintiffs’ position here is contrary to the previous holdings of the Court
of Federal Claims in favor of the Osage Nation in that litigation and contravenes established
federal law, as shown below. 4

Notwithstanding the Osage Nation’s disagreement with some of the Plaintiffs’ arguments,
the Plaintiffs are surely correct that the United States should be held liable for a/l funds that
should have been distributed to individual Indian headright holders. In support of that
proposition, this brief shows that Osage mineral income becomes individual Indian monies at the
time it is required to be distributed to Indian headright holders—whether or not those funds

actually enter the [IM system. It is not enough for the United States to rely in conclusory fashion

3 The Court of Federal Claims recently issued an order (attached as Exhibit B) that sets a
schedule for the Osage Nation to file for partial summary judgment and that specifies discovery
deadlines in anticipation of a trial on all remaining issues late next year.

* A related case in which the Osage Nation seeks equitable relief is pending before this
Court as No. 1:04-cv-283, and has been stayed by consent pursuant to your Honor’s order dated

April 24, 2008.



on its own book entries showing that at a particular moment in time, some headright payments
were not placed in the IIM system. Rather, the United States should be held liable for proper
distribution of all headright funds due to Indian headright holders.

INTRODUCTION

The 1906 Osage Allotment Act as amended reserves the Osage mineral estate to the
Osage Nation. It also recognizes the Osage Nation’s ownership of the Osage mineral income—
the royalties, bonuses, and fees assessed on those who lease the rights to extract and sell minerals
from the subsurface estate, such as oil and natural gas. Pursuant to the 1906 Act, a small portion
of the tribal mineral income is used to pay congressionally authorized tribal expenditures and any
tax payments mandated by federal law. At the end of each fiscal quarter, the remaining mineral
income in the tribal trust account is divided among and distributed to Osage headright holders.

The Plaintiffs’ opening brief on remedies asserts that “[t]he Osage mineral estate is not
owned by the Osage Tribe, but by individual trust beneficiaries who are entitled to a V‘headright‘
share in the proceeds derived from the mineral estate.” Pls. Mem. at 33. After the United States
challenged this assertion, see U.S. Br. at 104-05, the Plaintiffs conceded in their reply brief that
the Osage Tribe owns the mineral estate. See Pls. Reply at 44 n.57 (discussing “[t]he reservation
of the mineral resources to the Osage tribe” and “reservation of the mineral estate to the Osage
tribe.”). Despite that concession, the Plaintiffs persist in advancing a variation of their opening
argument: they claim that “the revenue from the mineral estate deposited into Treasury is
beneficially owned by individual tribal members and their heirs and not the Osage tribe.” Pls.
Reply at 27 (emphasis added). This too is incorrect in important respects, as discussed below.

Because ownership of the mineral estate and ownership of the mineral income are

related, this brief addresses both. Part I discusses the Osage Nation’s ownership of the mineral

estate as background for Part II, which in turn shows that the Osage Tribe owns the income from



the mineral estate until it is distributed pursuant to federal statute. No statute gives headright
holders any right to the funds until after the end of the fiscal quarter, when the funds are
segregated pro rata and either transferred to IIM accounts or paid by check to headright holders.
Before that distribution, the funds are subject to being used for congressionally authorized tribal
expenses and remain the beneficial property of the Tribe. Then, the United States has a fiduciary

|
duty to ensure that mandatory quarterly headright distributions are credited to individual Indians

entitled to those monies.
ARGUMENT

The Osage Nation’s common ownership of the mineral estate and the mineral income
allows the tribal government to protect the income and to seek to maximize the distributions to
its headright holders. Plaintiffs would essentially treat these tribal trust assets as having been
allotted in severalty. Their incorrect stance conflicts with federal law and threatens the Osage

Nation and its headright holders.

I. THE OSAGE MINERAL ESTATE WAS NOT ALLOTTED, AND IS OWNED BY
AND IS HELD IN TRUST FOR THE OSAGE NATION.

The Osage Nation’s current statutory rights in both the Osage mineral estate and the
mineral income are rooted in the 1906 Act. It was enacted at the height of the federal
government’s now-repudiated policy of allotment, pursuant to which tribal lands and other tribal
resources were divided and parceled out to tribal members in an attempt to destroy tribal
governments and tribal cultures, and to assimilate Indians into mainstream America. Allotment
first started to gain official momentum in 1854, when the Commissioner of Indian Affairs began
a systematic effort to persuade tribes to accept allotment of tribal lands in severalty. Kenneth
Bobroff et al., Cohen 5 Handbook of Federal Indian Law (hereinafter “Cohen’) § 16.03 (Nell

Jessup Newton et al. eds., Am. Indian Law Ctr. Inc., 2005) (1941). In 1887, Congress abandoned



the policy of seeking tribal consent to allotment by enacting the General Allotment Act, 24 Stat.
388 (1887), which authorized the allotment in severalty of reservation lands. Cohen
§ 16.03[2][c]. Allotments under the GAA were to be held in trust for the allottees for 25 years; at
the end of the 25-year period, the allottee was to receive the allotment in fee without restrictions.
25 U.S.C. § 348; Cohen § 16.03[2][b]. The Osage Nation was excluded from the GAA, but its
lands were later allotted by similar provisions in the 1906 Osage Allotment Act. Notably, as
discussed below, the Act did not allot the Osage mineral estate, which subsequent statutes have
preserved in its unallotted state.

“By the 1920s, federal officials acknowledged that the allotment policy had not only
failed to serve any beneficial purpose for Indians, but had been terribly harmful.” Cohen
§ 16.03[2][c] (footnotes omitted). Between 1887 and 1934, the tribal lands of 118 reservations
were allotted, totaling 36 million acres; by the end of that period, already two-thirds of all such
lands were owned by non-Indians. /d. Beginning in the 1920s, as the ill effects of the allotment
system became apparent to Congress, the trust periods for pending allotments were routinely
extended beyond the original 25 years, in order to postpone or prevent an unrestricted allotment
in fee. In 1990, Congress applied an indefinite statutory extension to all allotments. /d.
Congress has continued to repudiate the allotment policy; it is currently the policy of the United
States ““to reverse the effects of the allotment policy on Indian tribes.” 25 U.S.C. § 2201; Cohen
§ 16.03[2][c].

The Osage Allotment Act allotted then-existing tribal funds as well as tribal lands, but it
did not allot the mineral estate underlying those lands. “The 1906 Act retained the valuable
Osage mineral estate in trust for the tribe.”” Cohen § 4.07; accord id. § 17.03 (“The mineral

estate of the Osage is entirely reserved to the tribe . . . .”). “The 1906 act made no allotment of



the mineral estate in the land; it remained tribal property.” Taylor v. Tayrien, 51 F.2d 884, 887
(10th Cir. 1931). Because Congress doubted that the mineral estate could be “‘equitably
divided,” the 1906 Act instead “provided that minerals under lands to be allotted were reserved
to the Osage Tribe and were not to be sold. The necessary effect of this was to withhold the
minerals from division, . . . for the use and benefit of the tribe, not disturbing the tribe’s
communal equitable estate }n them.” Adams v. Osage Tribe, 59 F.2d 653, 656 (10th Cir. 1932).
The first four sections of the 1906 Act set out the basic scheme for what is and is not to
be allotted, and to whom. Section One specifies at length héw the “roll” of tribal members is to
be created; it ends by providing that “the tribal lands and tribal funds of [the Osage] tribe shall be
equally divided among the members of said tribe as hereinafter provided.” 34 Stat. at 540.
Section Two describes how the surface estate is to be allotted, noting that the mineral estate is
“reserved to the tribe.” Id. Section Three unambiguously reserves the undivided mineral estate
for the Osage Tribe: “[Tlhe oil, gas, coal, or other minerals covered by the lands for the
selection and division of which provision is herein made are hereby reserved to the Osage
tribe . . ..” 34 Stat. at 543. It also states that “royalties [are] to be paid to the Osage tribe.” /d.
Section Four specifies how tribal funds are to be handled, in two main paragraphs.
Paragraph One states that moneys already in trust at the time of the statute’s enactment were to
be moved from the tribal account into segregated individual accounts as soon as practicable and
held in trust for 25 years, with the income thereon payable quarterly to the individual members.
34 Stat. at 544. And just as Paragraph One describes how income on allotted shares of the
existing national funds were to be distributed, Paragraph Two makes income from the unallotted
mineral estate and from tribal land sales payable quarterly to the individual members. It provides

that the royalties paid to the Tribe and the proceeds of tribal land sales are “moneys of said [i.e.,

























































